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VISITING SCIENTIST AGREEMENT

This Visiting Scientist Agreement (the "Agreement") made and effective as of _____________ (the "Effective Date") by and among ______________ (hereinafter referred to as “SPONSOR”) having its principal office at ____________________, ____________________________ [INSERT NAME] a citizen of _______________________ [insert country] residing at ______________________ [insert address] (“Visiting Scientist”) and The Research Foundation of State University of New York, having an office and place of business at the State University of New York Polytechnic Institute, 257 Fuller Road, Albany, New York, 12203 (hereinafter referred to as “Foundation”), acting on behalf of the State University of New York Polytechnic Institute (hereinafter referred to as “SUNY Poly”). FOUNDATION and SPONSOR may each be referred to as “Party” and collectively as “Parties”.
RECITALS

WHEREAS, SUNY Poly shall appoint Visiting Scientist (as defined below), in the  __________ Constellation under the direction of Professor __________  ("Principal Investigator") for the purpose of providing training and related intellectual development and education; and
WHEREAS, FOUNDATION is willing to provide Visiting Scientist (as defined below) access to certain SUNY Poly facilities (with the SUNY Poly facilities and equipment described in Exhibit A, together with any other FOUNDATION or SUNY Poly facility available to Visiting Scientist as a direct result of Visting Scientist’s affiliation with SUNY Poly being the “SUNY Poly Facilities”) and equipment described in Exhibit A, attached hereto and made a part hereof in order to conduct the research studies also described in Exhibit A (“Research Projects”); and

WHEREAS, FOUNDATION is willing to give Visiting Scientist the opportunity to perform research at the SUNY Poly Facilities subject to the terms of this Agreement and in a manner consistent with the educational and research objectives of FOUNDATION and SUNY Poly.

 NOW, THEREFORE, in consideration of the premises and mutual covenants contained herein, and intending to be legally bound hereby, the Parties hereto agree as follows:

1.
WORK ASSIGNMENT AND CONDUCT

1.1
Facilities and Equipment. During the period of Visiting Scientist's research at the SUNY Poly Facilities, FOUNDATION agrees that Visiting Scientist shall have the privileges of visiting faculty of SUNY Poly including access to and the opportunity to use appropriate and specified research facilities and equipment, under the supervision of the Principal Investigator, solely for use in connection with the Research Project.
1.2
Visiting Scientist; Research Collaboration. The Visiting Scientist is ______________ [insert name], an employee of SPONSOR. In consideration of the benefits provided by FOUNDATION under the terms of this Agreement, Visiting Scientist will perform the Research Project presented in Exhibit A and provide mutually agreed technical assistance and support to Principal Investigator in connection with Visiting Scientist's laboratory studies which relate to the Research Project presented in the attached Exhibit A.  The work performed in accordance with the Research Project by Principal Investigator and Visiting Scientist will be considered Research Collaboration.
1.3 
Compliance. During the period of Visiting Scientist’s appointment, Visiting Scientist must be familiar and comply at all times with policies, procedures and guidelines of FOUNDATION and SUNY Poly. Visiting Scientist agrees to be bound by any additional terms and conditions associated with the Research Projects that Visiting Scientist may work on. A copy of such additional terms and conditions will be provided to Visiting Scientist, as applicable. 
2.
PAYMENT AND COST OF VISITING SCIENTIST
SPONSOR shall be responsible for all costs and expenses incurred by the Visiting Scientist under this Agreement, including, but not limited to, Visiting Scientist’s salary and benefits including, without limitation, health, accident and disability insurance, and statutory worker's compensation and unemployment insurance of, while Visiting Scientist is an employee of SPONSOR. SPONSOR will assume all tax obligations due to New York State or the Government of the United States associated with the Visiting Scientist such as withholding and social security taxes.  Visiting Scientist will not be considered an employee of FOUNDATION or SUNY Poly as a result of any provision of this Agreement, or of his or her assignment to work at the SUNY Poly Facilities. Costs incurred by the Visiting Scientist, including accommodation, travel, subsistence and all other costs will be borne by SPONSOR. 
3.
CONFIDENTIAL INFORMATION 

During the performance of the Research Project, the Parties may disclose their own Confidential Information (as defined below) as well as the Confidential Information of third parties to each other under the following conditions:

Each Party's Confidential Information shall be supplied to the other Party in written, graphic, photographic, recorded, prototype, sample, or other tangible or permanent form and shall be clearly and obviously marked “Confidential” or “Proprietary” and identified as being disclosed under this Agreement.  Confidential Information in electronic form that is not human readable (e.g., computer programs) or that is stored on disk, tape or other storage media constitutes information in permanent form.  Such electronic information will be adequately marked if the container is marked and if a proprietary legend displays when the information runs on a computer system and when the information is printed from its data file.  Any Confidential Information which is disclosed in oral form shall be identified as such at the time of disclosure and confirmed in written summary form within thirty (30) days after its disclosure from the disclosing party (“Disclosing Party”) to the receiving party (“Receiving Party”).  All restrictions provided herein regarding use and/or disclosure shall apply during such thirty-day period.

As used in this Agreement, "Confidential Information" shall mean, by way of example but not by way of limitation: all data, samples, diagrams, processes and methodologies, tools, technological developments of any kind and nature, whether or not patentable or susceptible to any other form of legal protection, technical and economic information, commercialization, clinical and research strategies, and know-how disclosed or provided by one Party to the other in accordance with this Section.  
Notwithstanding the foregoing, “Confidential Information” shall not include information which:


(a) can be demonstrated by documentation to have already been rightfully in the Receiving Party’s possession prior to disclosure to it by the Disclosing Party and was not acquired, directly or indirectly, from a third party under a continuing obligation of confidentiality; 


(b) at the time of disclosure hereunder is, or thereafter, becomes, through no fault or action of the Receiving Party, part of the public domain; 


(c) is furnished to the Receiving Party by a third party after the time of disclosure hereunder as a matter of right and without restriction on its disclosure; 


(d) can be demonstrated, in writing, to have been independently developed by employees or agents of the Receiving Party who have not had access, direct or indirect, to the Confidential Information received from the Disclosing Party; 


(e) is furnished to others by the Disclosing Party without restriction on disclosure; or 


(f) is disclosed to a third party with the written approval of the Disclosing Party.

SPONSOR and Visiting Scientist agree that during the performance of this Agreement, including the Research Project, and for three (3) years thereafter notwithstanding any prior termination or expiration of this Agreement, they will hold in strict confidence and not disclose to any third party Confidential Information of FOUNDATION, and agrees to limit their use of any Confidential Information received from FOUNDATION for the purpose of completing the Research Project, and for no other purpose unless the Parties shall otherwise agree in writing.  

4.
PUBLICATIONS 
Visiting Scientist agrees to provide FOUNDATION with a confidential copy of any publication, abstract oral presentation, poster, or other such document which relates to any Research Project, at least thirty (30) days prior to its submission for publication or oral presentation. At FOUNDATION’s request, SPONSOR and Visiting Scientist agree to delay submission of any publication or oral presentation relating to the results of the Research Project for an additional sixty (60) days in order to permit FOUNDATION time to file a U.S. patent application(s) or to modify or delete any FOUNDATION and/or SUNY Poly related information. In accordance with usual scientific custom, the contribution of FOUNDATION, SUNY Poly and their employees or agents will be expressly noted in all written or oral public disclosures, by acknowledgment or co-authorship as appropriate.

5.
Term and Termination

This Agreement commences on the Effective Date and, unless terminated earlier, ends upon date of completion of the Visiting Scientist’s Research Project as set forth in Exhibit A. Either Party may terminate this Agreement on thirty (30) days written notice to the other and without incurring any further obligation or liability for termination.  
6. INTELLECTUAL PROPERTY RIGHTS
FOUNDATION shall solely own all rights, title and interest in and to all data, inventions and know how generated, conceived or reduced to practice utilizing SUNY Poly Facilities (“FOUNDATION INVENTIONS”).  
Visiting Scientist agrees to promptly disclose to FOUNDATION all data, inventions and know-how generated, conceived or reduced to pratice, in whole or in part, by Visting Scientist during the course of this Agreement.  Visiting Scientist and SPONSOR hereby assign to FOUNDATION all rights, title and interest in and to all data, inventions and know-how generated, conceived or reduced to practice, in whole or in part, by Visiting Scientist utilizing SUNY Facilities.  Visiting Scientist and SPONSOR shall sign and deliver all documents, if any, and take all actions, if any, that are necessary or appropriate to effect the assignment in and to FOUNDATION Inventions.
7. LIMITATION OF LIABILITY / WARRANTIES
Visiting Scientist and SPONSOR assume all risks involved in the use of and the access to the SUNY Poly Facilities. SPONSOR shall be solely responsible for any and all accidents and injuries to persons and property which relate to the Visiting Scientist's use of and access to the SUNY Poly Facilities under this Agreement or in respect of any Research Project-related activities. 

FOUNDATION makes no representations or warranties, express or implied, with respect to the condition or suitability of the SUNY Poly Facilities or any part thereof, including, but not limited to, any implied warranties of merchantability and fitness for a particular purpose, or warranty of non-infringement of third-party intellectual property rights, in respect of the operations and activities of the Visiting Scientist under this Agreement or any Research Project-related activities.  SPONSOR and Visiting Scientist agree to accept the SUNY Poly Facilities in their "AS-IS" "WHERE IS" condition throughout the term of this Agreement.

Visiting Scientist represents and warrants that he/she is authorized to enter into this Agreement and to perform its obligations hereunder including those expressed in Exhibit A Research Projects, and that its performance hereunder shall not conflict with, limit or be contrary to any other agreement. 
8. 
INDEMNIFICATION 

SPONSOR shall indemnify, save, hold harmless and defend each of Foundation, Fuller Road Management Corporation, the State of New York, the State University of New York, and SUNY Poly, and the agents, directors, trustees, officers, employees, shareholders, members, and assigns of each of them (collectively, "Indemnitee") from and against any and all claims, damages, demands, actions, judgments, lawsuits, proceedings, assessments, liabilities, losses, penalties, costs and expenses (including, without limitation, reasonable attorneys' fees, costs and expenses), whether or not subject to litigation, incurred by any Indemnitee in connection with, by reason of, or arising out of (a) the breach, untruthfulness or inaccuracy of any representation or warranty of the Indemnitor that is contained in this Agreement, (b) the breach or failure to keep, observe or perform any covenant or obligation of the Indemnitor (or its employees or agents) in this Agreement, (c) any act or omission, fraud or self-dealing of the Indemnitor (or its employees or agents) in connection with the performance of this Agreement, (d) any damage or destruction of property, or injury, sickness, disease or death to persons, resulting from the Indemnitor's or its employees' or agents' negligence or misconduct, or (e) any act or omission or violation of statutory duty or regulation by the Indemnitor or any of its employees or agents. The indemnifications set forth in this Agreement shall remain operative and in full force and shall survive the execution and performance hereof and the termination or expiration of this Agreement.


9. 
INSURANCE
SPONSOR and/or Visiting Scientist shall obtain and maintain during the term of this Agreement, comprehensive general liability (“CGL”) insurance with coverage of not less than $1,000,000.00 per occurrence and $2,000,000.00 in the annual aggregate. Additionally, SPONSOR shall maintain worker's compensation insurance on its Visiting Scientist permitted hereunder to work on the SUNY Poly Facilities, in such amounts as required by the State of New York. SUNY Poly, FOUNDATION, Fuller Road Management Corporation, and State University of New York will be named as additional insureds on the CGL policy. A certificate of insurance coverage shall be provided by SPONSOR to SUNY Poly on the Effective Date and at such other times during the, term of this Agreement as may be requested in writing by SUNY Poly. SPONSOR may not terminate or reduce its insurance coverage below the level of the aforementioned insurance coverage limits without giving FOUNDATION at least thirty (30) days prior written notice.

10.
EXPORT COMPLIANCE
To comply with U.S. Bureau of Industry and Security (“BIS”) Export Administration Regulations (“EAR”), the Parties agree that without a BIS license or License Exception, neither will:
(a) 
Reexport or release technology, software, or source code disclosed or released by the other Party under this Agreement to a location or a national of a “Restricted Country”. Restricted Countries include EAR Country Groups D:1, E:1 or E:2;
or 

(b) 
Export to a Restricted Country the direct product of technology or software if such foreign produced direct product is subject to national security controls identified on the Commerce Control List (“CCL”) (§736.2(b)(3) EAR); or

(c) 
If the direct product of technology is a complete plant or any major component of a plant, export to a Restricted Country the direct product of the plant or major component thereof, if such foreign produced direct product is subject to national security controls as identified on the CCL or is subject to State Department controls under the U.S. Munitions List (22 CFR part 121); or

(d) 
Designate citizens or residents of Restricted Countries (unless granted U.S. permanent residence or protected status) to directly interact with or otherwise receive information that is not “publicly available” (per the EAR) from the other Party.

The obligations in this Section are independent of and will survive the end of this and any other agreement between the Parties.

11.
GENERAL PROVISIONS
11.1  
Governing Law, Jurisdiction; Waiver of Jury Trial.  This Agreement shall be construed, governed, interpreted, and applied in accordance with the laws of the State of New York, without regard to the conflict of laws principles thereof. In case of any dispute concerning or arising out of this Agreement that cannot be resolved between Parties in good faith, such dispute shall be finally settled and venue shall be held exclusively in any appropriate state or federal court in the County of Albany, State of New York.  Each Party hereby consents to exclusive jurisdiction and venue of such courts. The Parties hereby expressly waive any right to a jury trial for any legal action or proceeding brought under this Agreement and agree that any legal action or proceeding hereunder shall be tried by a judge without a jury.

11.2  
Entire Agreement; Order of Precedence.  This Agreement sets forth the entire understanding and agreement of the Parties and supersedes any prior written or oral agreement, communication and understanding with respect to its subject matter. 
11.3  
Severability; Waiver.  If any provision of this Agreement is invalid or unenforceable, the remaining provisions will continue in full force. The Parties agree to replace any invalid provision with a valid provision that documents the intent and economic effect of the invalid provision.  The waiver of a breach of any provision of this Agreement by the other Party will not operate or be interpreted as a waiver of any other or later breach.

11.4  
Notices.  Notices.  All notices permitted or required hereunder shall be in writing and shall be transmitted either:

(a) via certified or registered United States mail, return receipt requested;; 

(b) by personal delivery; 

(c) by expedited delivery service; or 

(d) by email with acknowledgement of receipt.

Such notices shall be addressed as follows or to such different addresses as the Parties may from time-to-time be provided in writing by one Party to the other Party:

If to FOUNDATION:

Christine Waller

RF Operations Manager

SUNY Polytechnic Institute
257 Fuller Road

Albany, New York 12203

Email: cwaller@sunycnse.com

If to Visiting Scientist:

Any such notice shall be deemed to have been given either at the time of personal delivery or, in the case of expedited delivery service or certified or registered United States mail, as of the date of first attempted delivery at the address and in the manner provided herein, or in the case of email, upon receipt.
11.5
Assignment. Neither Party may assign, transfer, or delegate its rights or obligations under this Agreement without the prior written consent of the other.

11.6
Survival.  To the extent a particular right, obligation, representation, warranty, covenant or indemnity in this Agreement does not have a specifically identified survival period, then such right, obligation, representation, warranty, covenant and/or indemnity shall remain in effect beyond any expiration or termination of this Agreement and shall bind and inure to the benefit of the Parties, their legal representatives, successors and permitted assigns. 
11.7  Counterparts.  This Agreement may be signed via facsimile, PDF, and in one or more counterparts, each of which shall be deemed to be an original and all of which when taken together shall constitute the same Agreement.

11.8 
Use of Names.  Neither Party will use the name of the other in any advertising or other form of publicity without the written permission of the other.

THE RESEARCH FOUNDATION 
OF STATE UNIVERSITY OF NEW YORK
By: ____________________________________  


Name:
 


Title:  

SPONSOR

By: ____________________________________  


Name:
 


Title:  

VISITING SCIENTIST

By: ____________________________________  


Name:
 


Title:  

[Read and Understood by Principal Investigator]

By: ____________________________________  


Name:
 


Title:  

� Armenia, Azerbaijan, Belarus, Burma, Cambodia, China (PRC), Cuba, Georgia, Iran, Iraq, Kazakhstan, Kyrgyzstan, Laos, Libya, Macau, Moldova, Mongolia, North Korea, Russia, Sudan, Syria, Tajikistan, Turkmenistan, Ukraine, Uzbekistan, Vietnam.  SUPPLIER is responsible for monitoring and complying with any changes made to these lists by the U.S. Dept. of Commerce. Updated 12/23/09
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